The Florida Bar News

Advertising Rates • Classifieds • Attorneys Exchange • Archives • Subscribe • Journal 

News HOME
March 15, 2009

Mediation could be a key to reducing court caseloads 
By Mark D. Killian
Managing Editor

With rising caseloads and shrinking budgets, mediation is increasingly being looked at as a way to clear burgeoning dockets — especially when it comes to dealing with the mortgage foreclosure mess.

According to the Office of the State Courts Administrator, mortgage foreclosures in Florida are up 396 percent over the past two years, while total trial court filings are up 12 percent over the same period. A group of legal aid organizations, which recently has asked the Supreme Court to require mediation in all new foreclosures of owner-occupied residential properties, projects 423,700 foreclosures in Florida this year and 1.4 million in Florida over the next four years.

A number of Florida circuits have already developed administrative procedures to give borrowers more time and assistance in avoiding foreclosure, including ordering mediation.

“I think it would be a very, very good thing for the reason that many homeowners in distress are having a great deal of difficulty in getting anyone to respond to their request to work out problems with payment,” said Cary Singletary, a Tampa lawyer who has been a mediator since 1989.

Singletary said so many home mortgages were securitized and then marketed in such a fashion that it is hard to find an individual with the authority to amend a mortgage or payment schedule.

“If there was an ability of courts to require someone to meet with the individual in distress, it would give that individual an opportunity to consider all their options and perhaps end in a resolution short of a foreclosure,” Singletary said.

With each circuit being asked to do more with less, chief judges are looking for ways in which they can get cases moving, said Bruce Blitman of Pembroke Pines, and mediation is one way to do it — and not just in foreclosure cases.

Blitman said today’s court congestion is reminiscent of the way it was 20 years ago when mediation in Florida was launched “more as a way to unclog the courts as opposed to empowering individuals.” 

Blitman sees the use of mediation to be a continuing trend and its utilization comes on the heels of the mediation programs created in the wake of the hurricanes that ravaged the state in 2004 and 2005 that were “tremendously successful” in getting cases out of the court system and disputes resolved.

“One of the biggest changes in the 20 years that I have been a mediator is how receptive the lawyers have become to mediation and how receptive the judges have become to mediation because they found that it works,” Blitman said. “Twenty years ago it was new and unfamiliar and now it has become the preferred mechanism of dispute resolution in the state.”

Darren Lee, director of the Florida Circuit-Civil Mediator Society, a statewide association whose membership consists of Supreme Court certified circuit-civil mediators, agrees that the downturn in the economy and the rise in court caseloads are prompting more people to consider mediation.

“Inevitably the parties themselves are doing everything they can to avoid litigation and the expensive and time-consuming process that that always is,” Lee said.

Blitman said as more lawyers participate in mediation, they see it as another option to add to their careers.

“Maybe they want to supplement their practices, maybe they want to retire from the stress of a traditional litigation practice or the stress of being on the bench, and they see it as an alternative,” Blitman said.

Singletary also sees the trend, and attributes some of the growth to the sluggish economy.

“My sense is . . . that people whose law firms are beginning to struggle because of the economy may be looking to supplement their work as an advocate by being a mediator, as well,” Singletary said.

Sharon Press, director of the Supreme Court’s Florida Dispute Resolution Center, said there is an increase in the number of people who are completing mediation training and seeking certification. 

There are now 5,598 mediators certified by the Supreme Court, with 717 joining those ranks in 2008, or an average of about 60 a month, Press said. There were 48 mediator applications processed in January 2009. Press said typically the center puts on an average of 75-80 mediator training programs a year, but last year conducted more than 100. 

“There is this notion that in these difficult times alternatives are one of the options that certainly should be considered,” Press said.

Press also said the Supreme Court Committee on ADR Rules and Policies has been working on a comprehensive set of rules for what they are calling alternative dispute resolution systems as a way to increase the use of alternative dispute resolution. 

As part of this project, the committee has been examining ways to broaden the variety of available ADR processes and make them more attractive to use. To date, mediation by litigants in the state court system in Florida far eclipses any other alternative process. While mediation likely is the best option for most of these litigants, there are other effective ADR methods which parties might prefer to utilize in certain cases, according to the committee. 

Additional processes under discussion by the committee for inclusion in the Rules of Civil Procedure include arbitration, mini-trial, neutral evaluation, summary jury trial, and “other processes as agreed to by the parties.” In addition, other forms of ADR, including possibly parenting coordination, are also being considered for the rules governing ADR in F.S. §39 and §61 cases.

The ADR Rules and Policy Committee has developed a draft core set of procedural rules which would govern ADR processes if utilized by litigants in a court proceeding upon their own initiative or upon order of the parties to select an ADR process. The committee has also developed a draft core set of ethical standards for court-appointed ADR neutrals. 

Singletary said parties are now more often scheduling mediation, but settling without the necessity of actually attending.

“I’m attributing that to saving money, specifically because people have become so experienced with mediation they have indirectly become much more experienced at negotiating, without a third person being present,” Singletary said. 

Singletary also sees the use of arbitration growing dramatically and said it is becoming a substantial part of his work.

He said many large employers are increasingly including dispute resolution procedures in employee handbooks, beginning with filing a complaint and going all the way from negotiating to mediation to binding arbitration.

Blitman said large entities like the U.S. Postal Service and the Coca-Cola Company have developed alternative despite resolution models that incorporate mediation.

“It is another way to resolve employment disputes, employee grievances, all of these things internally and try to keep them out of the more public setting like a courtroom,” Blitman said.

And as the courts slow due to rising caseloads, Singletary expects more parties to opt for binding arbitration or private trials, which to this point have not become widely used.

Singletary said the award of the arbitrator is final and binding, except for very limited and specified grounds.

“Whereas the private trials are appealable, just as a decision is appealable if it were tried in county or circuit court,” Singletary said.

Although sometimes called “rich man’s justice,” Blitman said private trials do have the advantage of expediency.

“You don’t have to wait in line like you do in the typical court setting,” Blitman said.

Blitman also anticipates a tremendous increase in the number of unrepresented pro se litigants, especially in the family area — and mediation may be an option there, as well.

“As the economy gets more and more challenging, I think we are going to see more and more people coming into court without representation because they can’t afford attorneys,” Blitman said. “I think we will see an increase in pro se mediation also in areas like landlord tenant and commercial litigation and every aspect of law, really.”
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